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Report on AB 1416:

A bill to schedule MDMA (Ecstasy) and to set a mandatory
minimum for using, or “being under the influence of,” the drug.
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AB 1416 was introduced on Februay 23, 2001, by
Ass=mblywoman Lynne C. Leach. This report provides an
andysisof thebill, conduding that:

1. MDMA does not mest the criteria for incluson in
Schedulel; and

2. Imposing a 90-day mandatory minimum sentence is
ill-congdered and unjust.



l. Summary of AB 1416

Saction 1 of AB 1416 will dassfy the drug 3,4-Methylenedioxymethamphetamine (MDMA) within
Schedulel of Cdifornia s controlled substances|aw.

Section 2 of AB 1416 will modify Section 11550 of the Hedth & Safety Code to meke it a
misdemeanor for any person to use or be under theinfluence of MDMA.

A person convicted of usng or being under the influence of MDMA would receive a mandatory
minimum sentence of 90 daysin county jail, (up to amaximum sentence of oneyear in county jal).

ll. Analysis

MDMA Does Not Meet The Criteria For Inclusion in Schedule |

Saction 1 of AB 1416 would meke MDMA a Schedule | ance undear Cdifornia lav. MDMA,
however, does not meet the criteriafor induson in Schedule 1.

Although MDMA is currently a Schedule | controlled substance under federd law, placement in
Schedule | was eroneous MDMA does not meet the criteria for placement in Schedule |
MDMA has an “acoepted medicd use in treetment” and does not have a “high potentid for buset2
Placing MDMA in Cdifornia s Schedule | will duplicatethefederd error.

In 1985, when the federd government firg proposed scheduling MDMA, the DEA held hearings on
the matter. Thirty-three scientific and expert witnesses tedtified and ninety-five exhibits were recaived
into evidence

In acomprehensive opinion, Judge Francis Y oung, who presided over t ings, found that MDMA
did not sisfy the three driteria necessary for placement in Schedule 1.2 Judge Young found that
MDMA has a safe and acogpted medicd use in the U.S. under medica supervison. Furthermore, he

! Exiding federd law dassfies controlled substances into five schedules, and places the greatest
regtrictions and pendties on the use of those substances placed in Schedule I, induding prohibiting the
prescribing of any Schedule | controlled substance. Currently MDMA is not dassfied as a Schedule |
drug in Cdifornia. Prosecutors, however, ill charge and convict people of offensesinvolving MDMA
by proceeding under Cdifornial s Controlled Substance Andlog Act (Hedth & S&f., Sec. 11400).

2 Under federd law adrug must meet thefollowing criteriain order to be placed in Schedulel:
(A) Thedrug or other substance has a high potential for abuse.
(B) The drug or other substance has no currently accepted medical use in treatment
in the United States.
(C) Thereisalack of accepted safety for use of the drug or other substance under
medical supervision. (21 USC Sec. 812.)

3 Judge' Y oung’ swrritten opinion can be found online &: hitp:/Amwwv.mninter.net/~publismdmahtm.
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found thet the evidencefailed to establish that MDMA had ahigh potentid for abuse.

Basad on his thorough examination of the evidence, Judge Y oung concluded that “the evidence of
record requires MDMA to be placed in Schedulel11.” Placement in Schedule I11 would dlow doctorsto
us2MDMA inthergpy and to prescribeit.

Reseerch conducted since the DEA hearing in 1985 continues to confirm MDMA's mediand
potentid. Just recently, f(ﬁjyample, it was discovered that MDMA may have utility in tregting petients
with Parkinsoﬁ disees=" Longdanding evidence suggests thaa MDMA is a benefidd adjunct to
psychotherapy.

Pacing MDMA in Cdifornia s Schedule | will not only make dl such medicd useacrime, it will dso
make it al but impossble for scientigts in Cdifornia to conduct new reseerch on MDMA'’s medicind
potential.

In conduson, MDMA does not meat the criteria for induson in Schedule |. Placing the drug in
Schedule | isnot only legdly erroneous it effectively blocks further research on the medicind potentid
of thisdrug.

Section 2 will Encourage Unconstitutional “Profiling,” Invasive Police
Actions, and Selective Enforcement Against Young People at “Raves.”

Section 2 of AB 1416 will make it a misdemeanor offense for any person to use, or be under the
influence of, MDMA.. Those convicted will receive a mandatory minimum sentence of 90 daysin
county jail, (and up to amaximum sentence of 1 year in county jail).

Before enacting Section 2 of AB 1416, legidators should ask themsdves how Section 2 will be
enforoed.

Section 2 of AB 1416 is Fraught with Enforcement Problems.
Detecting whether someone has usad, or isunder the influence of, MDMA is extremely difficult. How
isapoalice officer going to determinetheinner Sate of aperson’s consciousness?

MDMA is ordly ingested. It is not injected, and thus there is no vishle mark indicating recent use.
MDMA is odorless, so unlike dcohol or marijuana, there is aromatic indication of recent use Asa

4 See, Jonathan Margalis, “Ecdtasy’s Dividend: Has a Parkinson's disease sufferer, who can only find
relief (abelt temporarily) inanillegd drug, accidentaly discovered ardiable trestment?” Time Europe,
Val. 157, No. 7, (February 19, 2001).

® See, eg,, George Grear, M.D. & Requa Tolbert, RN., M.SN., “Subjective Reports of the Effects of
MDMA in a Clinicd Sdting,” Journal of Psychoactive Drugs (Vol. 18 (4): 319-327 (1986). For
additiond information about past and present gudieson MDMA'’ sthergpeutic potentid, seethe webste
of the Multidisciplinary Association for Psycheddic Studies(MAPS), a: www.maps.org.



result, police officerswill beforced to rely on unconstitutiond * suspect profiling,” and invasvetesing.

With regard to profiling, will there be reason to detain or arest a young person dancing & a “rave”
holding alight gtick in one hand and aweter battle in the ather? Will young people who hug eech other
a arave be detained? What about ayoung adult who returns from arave dance and tdls her parentsthet
shelovesthem?

With regard to invasive drug testing, will young people be rounded up & raves and forced to submit to
blood tests on Ste, or forced to urinatein bottles?

These enforcement problems indicate that the law would be extremdly difficult to enforce, and would
likdy require uncondtitutiond or highly invasive enforcement tactics. Likewise, thelack of enforcement
guidance leaves the police with amaost unbridled discretion, and thus encourages selective enf )
Asone prosecutor glibly commented: “If there are young people around, Ecstasy will bethere”

The 90-day Mandatory Minimum Sentence is lll-considered and Unjust.

Section 2 would impose a 90-day mandatory minimum sentence on any person convicted of usng or
being under the influence of MDMA. This provison targets Iow-Iﬁd users and mandates a harsh
sentence that barsjudges from fashioning an gopropriate punishment.

MDMA is noneddigiing, and dmost universdly occasions a sate of mind that is acogpting, empethetic,
and ingght-oriented.” Placing an MDMA user injail for 90-daysis not only unjudt, it serves no benfit
to sociy.

Miched Tonry, a Professor of Law and Public Palicy a the Universty of Minnesota has extensvely
researched the effects of mandatory mini sentences and condluded that “[g]singdruments of public
palicy, they do little good and much hamt® Likewise, the Federd Judicid Center examined whether
mandatory minimumsfor drug offenses help reduce crime, and concdluded:

... mandaory minimums have not proven effective
a reduding crime or reduding drug availability =]

6 New Jersey Prosecutor Terrence Farley, quoted in, Jason Laughlin, “Sate Cracks Down on Club
Drugs” Cherry Hill Courier-Pogt, New Jarsey, August 28, 2000.
" Inthe rict terms of Section 2 of AB 1416 “...in no event shdl the court have the power to absolve a
person who violates this subdivison from the obligation of spending a least 90 daysin confinement in
thecountyjal.” (AB 1416, Sec. 2)
8 Jerome Beck & Marsha Rosenbaum, Pursit of Ecstasy. The MDMA BExperience (NY': State Univ. of
New Y ork, 1994); Nicholas Saunders, Ecstasy Reconsdered (UK: Turnaround Press, 1997).
9 Michad Tonry, “Mandatory Pendties” 16 Crime & Jusice A Review of Research, (Michad Tonry
ed., 1990), pp. 243-44.
10 Barbara S. Vincent & Paul J. Hofer, The Consequences of Mandatory Minimum Prison Term,
Federd Judicid Center, (1994), p. 14.
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Further, the Federd Judicid Center found that “mandaory minimum sentencing datutes “have
unintoonssquenoes that compromise the basic fairness and integrity of the ... aimind judice
system AL

The above critiques of mandatory minimum sentences are epedidly well levdled & Section 2 of AB
1416. Inasmuch as AB1416 will largdly be gpplied to otherwise law-abiding young adults, legidators
should ask themsdves what good is done by sending a young adult to county jal for three months,
disrupting hisor her schooling, employment, and family life?

This analysis was prepared by Richard Glen Baire, JD., Director, Center for Cognitive Liberty &
Ethics
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